ELECTRONIC FILING, RECEIVED, CLERK'S OFFICE, DECEMBER 30, 2005

BEFORE THE ILLINOIS POLLUTION CONTRO!L BOARD

PROPLE OF THE STATHE OF ILLINOIS
Complamant.

Case No. 00-82

CBARGER ENGINEERING, INC, an

[ndana corporation,

Ruspondent.

MOTION TO DISMISS

NOW COMES Respondent, Barger Enginecring, Inc., by and through its counscl,
Sorling. Northrup, Hanna, Cullen & Cochran, Ltd., Charles I Northrup, ol counsel. and pursuant
to 25 [ Adm. Code 101,300 hereby moves 1o dismiss this action for farlure to comply with
Section 31 of the Act. It support, Respondent states:

1. The Complainant filed the Complaint in this matter on or about December 1.
2005, The Complaint alleges that on September 23, 209035, a PVC tanster line owned and
operatzd by the Respondent ruptured resulting in the release of 1,500 barrels of salt water and 10
w0 20 barrels of crude oil. The Complainant contends that such event caused or tended to cause
water pollution and thus vielated the linois Environmental Protection Act (the “Act”).

2. Respondent timely notified the [linois Environmental Protection Agency (Iilinois
FPA™Y of the event and began remedial actions to clean it up. During the remedial actions,
Respondent was often in contact with Mr. Tom Powell, an emergency response coordinator with
the Minois EPA. During this period Respondent had no contact with anyone from the Attorney
General’s Oflice.

3 On Qctober 11, 2005, the Attorney General’s Office matled a Tetter 1o Respondaent

stating that “the Ulinois Environmental Protection Agency has asked this Otfice to nitiate an
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enforcement action against your company...” (A copy ol this letter 13 attached to this Motion as
Avachment T The lettor was signed by Mr, Tom Davis, Chiet. Fnvironmental Burcauw. The
letter further requested that Respondent cail Me. Davis to discuss the release.

4. O October 13, 2005, Respondent called the Alterney General's Office and leit a

Mmessage for M Davise On October 20, 2005, Mr. Davis returmed Respondents call and eft a
message. Respondent retwmed that telephone call and lett another message. On October 21,
2005, Ms. Kristen Luughridee welephoned Respondent and indicated that u welephone conterence
call would be sel up o discuss the release. On November 1, 20030 Ms, Kristin Laughridge
welephoned again and advised as to the date and tme of the conference call. On November 2,
2003, Ms. Laughridge telephoned again and changed the time of the telephone conference call.
3. On November 9, 2005, Respendent participated in a telephone conlerence call.
Participating in the conference call were Mr, Matl Stone for Respondent. Ms. Laughridge for the
Atorney CGeneral, and Messrs, fohn Waligore and Thomas Powell for the 1Hinois EPA. The
nature of the event, and Respondent’s clean-up eftorts, were discussed.

0. As noted above, on Pecember 1, 2005, the Attorney General filed this action
aguinst Respondent. The Complaint expressly states that it is bronght, mn part, “at the request of
the inois Environmental Protection Ageney™ (Compl. Par. 1).

7. To date, Respondent has never received any writing ot any Kind from the [linots
EPA concerning the cvent.

8. Pursuant to Section 31 of the Act, prior to referring a matter to the Attorney
General Tor possible enforcement, the Hlinois EPA must provide writien notice via certified mail
(o a potential respondent. 415 [LCS 5/31 et seq. The lilinois EPA’s compliance with this notice

procedure is mandatory and failure fo comply with it must result in the dismissad of that porton
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of a lawsuit improperly reterred. People v, Clhiguita Processed Foads, L1LCLPCR No, G2-30

(Noverher 21, 20022002 DEENV LIENIS 6438),

i Chigutta, the Attorney General filed a multi-count complaint against a respondent
alleging water poliution,  Chiquita filed @ motien for summary judgment on lwo counts of the
complaint contending that because the [Minois EPA did not provide the required stalutory notice
ol ke violatons ander section 3gas 1y of the Act before the matter was reforred o the Attomey
General. those lwo counts of the complaint must be dismissed.  The Boanl agreed. As
relerenced above, the Board held that “the written notice required by Section 31¢a) (1) [oi the
Act] is o precondition to the Ageney’s referral of the alleged violations to the Atlorney Genceral.”

A

Chiguita. PCB No. 02-56 (November 21 20033, p. 3. The Board then went on 1o find that the

facts, supporied by aflidavit, demonstrated that: (1) no written notice of the potential violations
was ever issued or served upon Chiguita pri(lwr 1o the referral; and {2) the counts at issue were
referved to the Attormey General by the Tllinois EPA. In light of these facts and the law, the
Board dismissed the {wo counts at issue.

The same fucts are present in this case. There can be no dispute that the Respondem
never received uny kind of notice compliant with Scction 31ta)i) of the Act from the Illinois
EPA.  The attached affidavit of Matthew Stone, Vice Dresident ol Barger Engineering,
uncquivocally states that no notice has ever been received trom the lllineis EPA. In addition,
based upon the knowledge of Barger Ingineering employees and the limited documents
available at this time it is also uncguivocally clear that any potential violations i this matter
were, in fact, referred to the Attomey General by the Tlinois EPA. First, as noted in the Mathew
Stone affidavit, prior to receipt of the October 11, 2005, letter from the Attorney General’s

Office, Barger had no contact with the Attorney General’s Office. In fact, the only contact
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between Respondent and the State was through the Hlinois FPA. Accordingly. the only souree
ol information o this event was the Hhinois EPA. Second, the October 11, 2005, letter Trom the

Attorney General's Office 1o Respondent advising of an impending enforeement action clearly

stites the matter imtiated from, and was referred to, the Attorney General from the THinois EPA
CPlease be advised that the Hlinots Tnvironmental Protection Ageney has asked this Office 1o
initiale an enforcement action against your company...”).  Thud. the Attorney General’s
Complaint ltsell reeites that the matler is being brought “ut the reguest of the Minors
Environmental Protection Ageney.” In light of these facts. this matler must be disnussed for
Failure of the Winois EPA to comply with the notice requirements of Section 31(a)(1).

9. An alfidavit of Respondent’s Vice President in support of this Motion is attached
as atiachient 2.

WIHEREFORE, Respondent Barger Engincering L.L.C., respectiully requests that the
Roard erant this Motion to Dismiss and for uny other reliel this Board deems appropriate.

Respectiully submitted,

Barger Enginecring. Inc., Respondent

I P

By: T / el ¢

One Of s Altmm.ys,

Sorling, Northrup, Hanna,
Cullen & Cochran, Ltd.

Charles J. Northrup. of Counsel
Suite 800 Mlinois Building

P.O. Box 5131

Springfieid, 1L 62705
Telephone: (217) 544-1144
Facsimile: (217 522-3173
E-Mail: ¢ipoithripie

oilinghiiw com
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PROOF O SERVICE

The undersigned hereby certities that o copy ol the foregoing document was
clectronicativ filed with the Hhnois Pellution Control Board.

Ms. Dorothy Gunn

THinots Pollution Coentrol Board
Tames R Thempson Center
Stite 11-504

140 West Randolph

Chicage, 1160601

and served on the tollowing by placing same in a sealed envelope addressed:

My Matthew ). Dunn

Fovironmental Folorcement Ashestos
Litigation Dhvision

500 South Second St

Springfield. 1162700

Mr. Kristen Luughridge

Attorney General's OfTice

Assistant Attomey General

500 South Second St

Springficld, IL 62706

and by depositing same in the United States mail in Springheld, Liiinos, on the E’a!l”duy of
,_E%jg__g_’g_f\- e 2005, with postage fully prepaid.
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U,

i

Re: September 23, 2008, relnass

In acditton to a civii penalty. the State is seeking o have your company
floveng actions: remove any standing sa't water, flush the drainageway and

¥ ] iripie the sedimant for chlorides, and identbfy any ciher
for ines locatad within dromageways for retocation or repair as nacessary. Please call
this matier

Thans you for your assistance and cooperal on,

Sincerely,

Thomas Davis, Chief
Environmental Bureau
500 South Second Strest
Springfield, thinois 62706
2171782-7968

oo John Waligore

[T
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

PEOPLE OF THE STATE OF ILLINGIS
Compiamant,

Case No. 06-52

V.

BARGER ENGINEERING, INC _an
ndiana corporahion,

Respondent

AFFIDAVIT OF MR, MATHEW STONE, VICE PRESIDENT.
BARGER ENGINEERING. INC.

STATE OF INDIANA )
JES
COUNTY QF )
1. My name 1s Mathew Stone and [ am currently, and at all umes relevant hereto,

Vice President of Barger Engineering, Inc.

2. As part of my cuties at Barger Engmeering, Inc. T have from time to time been

involved in communicating with the llinois Environmental Protection Agency and responding to
releases of crude oif and produced water from Barger Enginccring facihitics.
3. I am aware of an event referenced in the Complaint filed by the [inois Attorney
General's Office with the Illinois Pollution Control Board related to 4n event ocewTing on
September 23, 2005, 1 aw the Barger Enginecring employee who is responsible for responding
to the September 23, 2005 even: as well communicating with representatives of the State of
llinois about it

4. Since September 23, 2005 [ have had various discussions with llinols EPA

versonnel concerning the September 23, 2003, event.
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e Lo Jd Ll il W g e

[ have never received any written cammunication from the linots 1P A refated In

(W00

Nor am | aware of any other Barper Engieenng

any way o (he September 23, 2005 event
Had such a communication been sent by

emplovee recelving any sucl written communication.
e Dlrois EPA and received by Barger Engineering it would have been directed to me

The onlv written communication [ have recelved concerning the Septeniber 23
2008 sven: was an October L1, 2008 letter from Mr. Thomas Davis at the Iliirniz Attorney
General's Office and a Complaint fled by the Attorney General with the Pollution Control Board

{Case no. 06-82)
Other facts as vepresected in the Motien to Dismiss ave frue and accurate to the

best of my beliet.

/ %)
/ AJQ

MATTHEW STONE

Subscribed and sworn fo before me this 29”‘ day of December, 2005

NOTARY PUBLIC & 7% 5 @

TAMLA LY. PRODDIS sl Oy
NOTARY PUBLIC 5TATE OF INDIANA - RTI
VANDERBURCH COUNTY LT

MY COMA550N BX. aliQ. 13,7006
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